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STATL. OF VERMONT
BOARD OF MEDICAL PRACTICE

In re: William A. O'Rourke, Jr., M.D. Docket No. MPN 19-0302

~— -

STIPULATION AND CONSENT ORDER

NOW COME William A. O’Rourke, Jr., M.D. (Respondent), and the State of
Vermont, by and through Atiorney General Wilham H. Sorrell and the undersigned Assistant
Attorney General, James S. Arisman, and agree and stipulate as follows:

1. William A, O’Rourke, Respondent, a Rutland internist, holds Vermont
Medical License Number 042-0002399, 1ssued by the Vermont Board ol Medical Practice on
September 10, 1958,

2. Junisdiction vests i the Vermont Board ol Medical Practice (Board) by virtue
ol 26 V.S.A. §§ 1353, 1351 & 1398.

I. Backeround

3. The Vermont Board ol Medical Practice opened a complaint on June 4, 2002
following prehminary review of Respondent’s preseribing for a patient. The  Board’s
mvestigation established that Respondent had preseribed a DIA controlled substance for the
family member ol another physician (heremalter relerred (o as Patient A) apparently without
first examining her or taking a medical hustory from her. The Board’s mvestigation ncluded
review ol Responden(’s ollice records, pharmacy records, mterviews with individuals having
knowledge ol the facts i this matter, and receipt ol a written response from Respondent

regarding this matter.
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1. Respondent agrees that he preseribed for Patient A, In [act, pharmacy records
and other mlormation reviewed by the Board corroborated that Respondent had preseribed
onc or more DEA controlled substances for Patient A without examining the patient or taking
a medical hustory from her. Respondent first prescribed lor the patient on November 9, 2001,
On a second occasion, on May 15, 2002, Respondent again prescribed a controlled substance
for Patient A. The Board’s investigation determined that Respondent faled to mamtam
appropriate patient medical records that would establish the basis [or his preseribing lor
Patient A on the two occastons m question.

A. Imtial Presenibing by Respondent for Patient A.

. The Board’s review of Patient A’s medical records indicates that Respondent
first provided medical care to the patient on or about November 9, 2001, The Board’s
mvestigation  determined  that on or about November 9, 2001 Respondent O’Rourke
preseribed 100 Vicoden ES tablets! (hydrocodone bitartrate and acetaminophen) for Patient
A, who 1s the spouse of another Rutland-arca physician. The preseription authorized five
relills, for 100 Vicoden tablets. The preseription was lirst hilled by Patient A on November 13,
2001. The prescription was relilled by Patient A on January 28, 2002.  As noted above,
Respondent has admitted writing the November 9, 2001 preseription (and another on May 15,

2002).

1. Vicodin ES Tablets (hydrocodone bitartrate and acetaminophen) are composed of a semi-synthetic narcotic
analgesic and antitussive with multiple actions qualitatively similar to those of codeine. Vicodin ES tablets are
mdicated for the reliel of moderate to moderately severe pain. The drug may be habit forming, may impair
physical or mental perlormance, and may produce psychic dependence, physical dependence, and tolerance,
lollowing repeated administration. Vicodin IS is a DIEA Schedule T drug,
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BB. Respondent’s Medical Records for Patient A for November 9, 2001,

0. Respondent’s medical records include no indication that he took a medical
history or conducted a physical examination of Patient A on November 9, 2001 prior to first
preseribing lor her. Respondent did not see Patient A on November 9, 2001.

7. Respondent’s medical records lor Patient A lor November 9, 2001 include no
detal and or information sctting lorth the patients subjective complamt or problem, the
objective hindings, assessment ol condition, or plan ol medical care. The entire medical
record lor Patient A for November 9, 2001 consists solely of the following unsigned note:

[Patient’s namie] 11-9-01 States Steve at Rut Pharmacy prefers another
MD (other than [name of Patient A's hushand)) be in Charge ol Vicodan |sid
LS which she takes “once i a while” for disc problem.

Vicodan |sic] IS #100 as directed
C. The February 20, 2002 Mcedical Records.

8. The Board’s mvestigator on February 11, 2002 obtamed a copy ol Patient A’s
office record for November 9, 2001 from Respondent’s ollice. See above. Shortly therealter,
on February 20, 2002, Patient A visited Respondent and apparently saw him as a patient, lace-
to-face, for the first tme.  Respondent wrote a medical record for the patient’s wvisit that
mcluded some substantive content. It 1s not clear [rom the record, however, whethier
Respondent examined the patient on February 20, 2002 or took a detailed medical history
from her.

9. Specilically, Respondent’s medical records for Patuent A’s olfice visit on
February 20, 2002 also include no indication that he (a) reviewed information from other

practitioners or questioned the patient regarding prior treatment and relerrals; (b) discussed
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with her possible referrals to specialists; (¢) discussed with her the known risks and benelits of
using controlled substances lor pain control; (d) assessed her medical needs and developed a
trecatment plan and objectives; and (¢) scheduled follow-up communication with her and a
subscquent olhice visit.

10. The ollice records lor the February 20, 2002 office visit consist ol two pages ol
forms with headings and blanks that have been partially (illed m, apparently by Respondent.
The entries are unsigned.  Individual entries in the records in a number of cases would be
unclear to other readers, difficult to decipher, and minimal m content.

C. The May 15, 2002 Mcedical Records.

11. Respondent’s medical records mdicate that he again preseribed Vicodin ES
tablets (with three refills) on May 15, 2002 for Patient A, as well as Ambien 10 mg. tablets
(with three refills).?2  Patient A’s medical records for May 15, 2002, as prepared by
Respondent, imclude no indication that he saw the patient on that date. The entry in the
medical records for May 15, 2002 mcludes no substantive mlormation as to her weight or
blood pressure, general physical condition, details as to medical problems, other drugs taken,
or allergics. Respondent’s medical records for Patient A lor May 15, 2002 mclude no detaled
information sctting lorth the patient’s subjective complaint or problem, objective [indings,
assessment ol condition, or plan of carc. "The medical record for Patient A for May 15, 2002
consists solely of the followmg unsigned note:

Vicodan [sic] IS #30 As Directed X 3
Ambicn 10 mg #30 T T1S X 3

2. Ambien (zolpidem tartrate) is a non-benzodiazepine hypnotic indicated lor the short-term treatment of
imsommnia.  Ambien 1s classified as a DIA Schedule TV controlled substance.  Ambien use presents a risk of
dependency and overdose, withdrawal symptoms, and daytime drowsiness or dizziness, among other adverse side

cllects
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12. In sum, with regard (o Paragraphs 5 through 11, above, and the drugs
identilied therem, Patient A’s medical records include no mdicaton that the patient was
cxamined by Respondent, no indication that a history and physical was taken or reviewed by
Respondent, and do not provide a clinical basis and explanation as to why the drugs identified
above were presceribed by Respondent for Patient A, The medical records for Patent A
include no detaled written description or assessment by Respondent as to any pain that
Paticnt A may have been experiencing at the ime cach presceription was written.

D. Respondent’s Position.

13. Respondent’s wrilten explanation to the Board indicated that he alrcady was
awarc that Patient A “had back problems™ at the tme he hirst preseribed for her. Respondent
had worked closcly with Patient A’s husband, a physician collcague, lor over twenty years. e
cxplained, “ It would not be abnormal for me to assume that I would undertake the care of his
wile. I knew that [Patient A] would not usually require the care of an mternist, other than her
husband, becausc of her relatively young age, and the situation, to me, did not appear to be
abnormal.” Respondent has stressed that he had cared lor numerous other members of
Paticnt A’s family. Respondent has indicated that he was aware ol no reason to be concerned

that this situation might involve diversion or dependency.

II1. Remedy.

1. Respondent has cooperated fully with all phases ol the Board’s investigation of
this matter. Consistent with his continuing cooperation with the Board, Respondent agrees
that il the State were o satisly its burden at hearing as to the facts alleged in paragraphs 5

through 13 that a [inding adverse to him could be entered by the Board, pursuant to 26 V.S.A.
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§ 1354, In the miterest ol resolving thns matter expeditiously and continuing his {ull
cooperation 1n this matter, Respondent agrees that the Board ol Medical Practice may adopt
and enter paragraphs 5 through 15 ol this agreement as uncontested lindings of fact and/or
conclusions i this matter. Notwithstanding Respondent’s belief at the time that he was acting
appropriately in prescribing a controlled substance for the [amily member ol a colleague, he
agrees that the Board ol Medical Practice may adopt and enter these findings and/or
conclusions, pursuant to this agreecment.

15. Respondent expressly agrees that he mitially prescribed for Patient A without
examining her or taking her medical history.  Tle agrees that his medical records lor
November 9, 2001 and May 15, 2002 include no entry to indicate that he took a detailed
medical history from Patient A or examined her.

16. Respondent acknowledges and agrees that he 1s knowingly and voluntanly
agreeing to this Stpulation and Consent Order. Te acknowledges and agrees that he has had
advice ol counsel regarding the matter belore the Board and has had advice of counsel in
reviewing this Supulation and Consent Order.  Respondent 1s satislicd with all counsel and
representation he has reccived in this matter. He agrees and understands that by exccuting

this document he is waiving any night o be served with formal charges, o challenge the

jurisdiction and continuing jurisdiction of the Board m thus matter, to be presented with any

cevidence adverse (o him, (o cross-cxamine wilnesses, and to oller evidence ol his own to
contest the State’s allegations.
17. The partics o this Stpulation and Consent Order agree that appropriate

disciplinary action in this matter shall consist of imposition of conditions upon Respondent’s
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license to practice medicme. Respondent's license (o practice medicine shall be designated as
"conditioned” for a period of 24 months from the ellective date of the Board’s Order
approving this Agreement, and Respondent shall comply [ully and in good faith with cach ol
the terms and conditions of licensure set forth below, until such time as he has been relieved
ol all conditions herem by express written order of the Vermont Board of Medical Practice.
18. No spectlication ol charges has been liled by the State in (his maitter.
Respondent has not previously been the subject ol disciplinary action by the Vermont Board

ol Medical Practice.

A. General.

19. Respondent agrees that he has read and carclully considered all terms and
conditions heremn and agrees to accept and be bound by these while licensed to practice
medicine m the State of Vermont or clsewhere and (o be bound by these until such time in
the future as he may be expressly relieved ol these conditions, in writing, by the Vermont
Board of Medical Practice.

20. Respondent's license to practice medicime in the State of Vermont shall be
conditioned for a minimum ol 24 months following entry of the Board's Order approving the
terms ol this agreement. Respondent's Vermont license (o practice medicme shall include the
designation "Conditioned" untl such time as all terms and conditions upon his medical license
have been removed.

21. During the period that Respondent’s medical license 1s conditioned he shall

comply lully with all the requirements sct forth herein. Respondent also agrees that he shall
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abide by and lollow all recommendations that are presented to him by those conducting all

such education and/or traming as he shall attend under the terms of this agreement. He

expressly agrees that he shall promptly sign any and all necessary consents and/or waivers of

conlidentiality as to his participation in such training, so as (o permit full and complete

disclosure to the Board [or the purpose of permitting the Board (o monitor his participation.
B. Preseribing and Dispensing.

22, Durimmg the life of this agreement Respondent agrees that cach oflice patient for
whom he presenibes controlled substances i the course of his practice shall have a current
diagnostic assessment and treatment plan which shall be available for review by the Board at
any time while conditions remain upon Respondent's license to practice medicine.  Fach such
treatment plan shall include specific entries regarding the patient’s diagnosis or condition and
the rationale lor presceribing cach such controlled substance for the patient.  Each such plan

shall be promptly made available for review by the Board or its agent upon request.

23. Icach controlled substance that 1s prescribed for a patient shall be clearly noted
m wriling in the patienCs office record with the date of preseribing indicated. Medical records
ol patients cared for by Respondent may be reviewed forthwith and at any tme by the Board
or ils agents, pursuant (o 18 V.S.A. § 4218(c), other applicable authoritics, and the terms and
conditions herem, to determine compliance with this agreement.  This requirement is not
mtended o apply o those circumstances i which Respondent is providing call coverage {or
the regular patients ol other physicians, but in cach such circumstance, Respondent shall keep

copics ol all records relating to care lor such other patients.
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21. Respondent agrees that all prescriptions by him for patients scen {other than
those in hospital and nursing home scttings) for DEA schedule 11, II, and TV drugs shall be
copied and retained in duplicate by him during the life of this agreement. One copy of cach
such preseription shall be promptly placed in a chronologically-ordered file which shall be
made avalable [or review by the Board or its agents, at any time and without prior nolice,
upon request. The other copy shall be placed in the patient’s chart.

25. Respondent expressly acknowledges and agrees he may prescribe only for
bona hide patients who are secen by Respondent in his oflice or in a nursing home or hospital
setting except when he 1s providing regularly scheduled call coverage for established patients of
another physician.

C. Lducation.

20. Respondent agrees that within one year of approval of this Stipulation and
Consent Order he shall satislactorly complete, at his own expense, educational coursework,
subject to review and approval, n its sole discretion, by the Vermont Board of Medical

Practice. Such coursework shall address the legal and professional requirements related to the

judicious prescribing of controlled substances, including related medical record keeping, The

coursework 1dentilicd immediately below shall be deemed to satisly this requirement.

27.

In fullilment of the above condition,

Respondent agrees that he shall promptly attend and successfully complete the four-day
mtensive course i controlled substance management which is oflered by the School of

Medicine of the Case Western University. Such coursework shall include development of
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treatment plans and medical record keeping. Respondent agrees that his attendance shall take
place as soon as rcasonably practicable, Le., upon the lirst occasion that such course is ollered
following the cllective date of this agreement. Respondent agrees that he shall document his
attendance and successlul completion ol this coursework by prompt submission to the Board
ol appropriate certilication, documentation, and/or evaluation ol his coursework. Respondent
shall bear all costs.

28, The above coursework shall be cligible for credit as "continumg medical
cducation” and be chgible for a total credit of at least 40.0 hours in Category 1 of the
Physician's  Recognition  Award  of  the  American Medical  Association.  Respondent’s
participation must carn the full 40.0 hours ol credits for such course work. Respondent shall
be responsible for ensuring that documentation of and cvaluations ol Respondent's
participation in and satislactory completion ol such coursework are promptly forwarded to the
Board of Medical Practice [or its review.  Such documentation must be provided in a manner
and form satslactory to the Board and i no casc later than 30 days alter Respondent's
completion of any individual course. Respondent shall bear all costs.

D. Ixpress Assurances.

29, Respondent assures, consistent with his continuing [ull cooperation with the
Board ol Mcdical Practice, that hereafter he shall not preseribe medications of any kind for
any paticnt or mndividual whom he has not [irst examimed and for whom he has not taken a

medical history. Respondent further assures that he shall preseribe only lor bona fide patients
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who are scen by him his ollice or i a hospital setting. Il Respondent 1s “on call”, he assures
that he shall presceribe only for those patients who are bona fide patients of the physician [or

whom he 1s taking “call”.

30. Respondent [urther assures that hercalter cach patient for whom he prescribes
controlled substances shall have a current diagnostic assessment and treatment plan which
shall be available for review by the Board at any tme.  Fach such plan shall include specilic
entrics regarding the patient’s diagnosis or condition and the rationale lor prescribing cach

such controlled substance for the patient. Fach controlled substance that is prescribed for a

patient shall be clearly noted m writing m the patient’s ollice record with the date of

preseribing mdicated.
IV. Other Matters.

31. The partics agree that (hns Supulation and Consent Order shall be a public
document, shall be made part of Respondent's hicensing file, and may be reported to other
licensing authorities and/or entiics mcluding, but not limited to, the National Practitioner
Data Bank and the Federation ol State Medical Boards.

32. This Stipulation and Consent Order 1s subject to review and acceptance by the
Vermont Board ol Medical Practice and shall not become ellective untl presented to and
approved by the Board. I the Board rejects any part ol this Stipulation and Consent Order,
the entire agreement shall be considered void.  However, the partics agree that should the
terms and conditions ol this Stupulation and Consent Order be deemed acceptable by the

Board, that the¢ Vermont Board of Medical Practice may cnter an order conditioning
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Respondenl’s license to practice medicine as sct torth above and that such license be subject
to each of the terms and conditions as set forth herein.
35. Respondent agrees to be bound by all terms and conditions of tus Supulation

and Consent Order. Respondent agrees that the Board of Medical Practice shall rerain

Jurisdiction to enlorce all terms and cancitions ol this SHpulation and Consent Order duning

the Lfetme of the agreement Respondent expressly agrees that any failure by him to comply
with the terms of this Supulation and Consent Order, speafically including but not limiled to
15 cducational and record keeping requiremerts, may constitute unprolessional conduct
under 26 V.S.A. §1354(25) and may subject Respondent 1o such Rirther disciplinary action as

the Board may deem appropriate.

Dated at Montpelier, Vermont, thls%l day ol OU‘M| 2003.

STATE OF VERMONT

WILLIAM H. SORRELL
ATTORNLY GENLERAL

Sinss S7F

JAMES S. ARISMAN
Assistant Attorney Gener

l -
Dated at M ,Vem’.ﬁ/flr, thi _S_)i day

by:

2002
WILTIAM A, o"ﬁOURKL
M Respondent
Dated at / \___, Vermont, Lhna/—;;y—\ T B00S.

TOTAL P.B2
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FOREGOING, AS TO WILLIAM A. O’ROURKL, JR., M.D.
APPROVED AND ORDLERLED
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DATLD:
ENTLERED AND EFFEECTIVE:

Draft III: O’Rourke, M.1).; JSA 10/03; Not Approved by BMP Uniil Exceuted and Fntered Above
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